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LI EUTENANT PEDRO CARRASQUI LLO

RULI NG ON MOTI ON TO DI SM SS

The Plaintiff, Jasmne Phillips (“Phillips”), brings this
action against the defendant, Pedro Carrasquillo
(“Carrasquillo”), a lieutenant at the Federal Correction
I nstitute in Danbury, Connecticut (“Danbury FCI”), alleging
cruel and unusual punishnment in violation of the Eighth
Amendnent, as well as clains for assault and battery,
intentional infliction of enotional distress, negligence,
gross negligence, and reckl essness.

Now pendi ng before the court is Carrasquillo’s notion to
dism ss the conplaint. For the follow ng reasons, the notion
[doc. # 7] i s GRANTED

STANDARD OF REVI EW

In deciding a notion to dism ss under Rule 12(b)(6), the
court is required to accept as true all factual allegations in

t he conpl aint and nmust construe any well-pl eaded factual

all egations in the plaintiff's favor. See Scheuer v. Rhodes,

416 U. S. 232, 236 (1974); Easton v. Sundram 947 F.2d 1011,

1014-15 (2d Cir. 1991). A court may dism ss a conplaint only



where “it appears beyond doubt that the plaintiff can prove no
set of facts in support of his claimwhich would entitle him

to relief.” Conley v. G bson, 355 U S. 41, 45-46 (1957); see

also Still v. DeBuono, 101 F.3d 888 (2d Cir. 1996). The issue

on a notion to disnmiss “is not whether the plaintiff wll
prevail, but whether he is entitled to offer evidence to

support his claims.” United States v. Yale New Haven Hosp.,

727 F. Supp. 784, 786 (D. Conn. 1990) (citing Scheuer, 416
U.S. at 236). In deciding such a notion, consideration is
limted to the facts stated in the conplaint or in docunents
attached thereto as exhibits or incorporated therein by

ref erence. See Kraner v. Tine Warner, Inc., 937 F.2d 767, 773

(2d Cir. 1991).
FACTS
The plaintiff, a former inmate in the Danbury FCl,

al | eges, under Bivens v. Six Unknown Fed. Narcotics Agents,

403 U.S. 388 (1971), that the defendant engaged in conduct
constituting cruel and unusual punishnment in violation of the
Ei ght h Amendnent. Specifically, plaintiff charges that during
an interview with plaintiff on Decenmber 26, 1997, Carrasquillo
“intentionally, wantonly, and maliciously slamed” plaintiff
against a wall, resulting in serious physical injuries. (See

Pl.”s Conpl. 19.) Plaintiff maintains that the force used



agai nst her was not based on a good faith effort to nmaintain
or restore discipline. (See id. 110.) She seeks conpensatory
and punitive damages, as well as attorneys fees and costs of
this action.

DI SCUSSI ON

Carrasquillo maintains that 42 U S.C. 8§ 1997e(a) of the
Prison Litigation Reform Act pf 1995 (“PLRA”) bars an inmate
frombringing a | awsuit under federal |law in federal court
unl ess the inmate has first exhausted all adm nistrative
remedies within the prison system The exhaustion requirenment
appl i es whenever an i nmate seeks danages due to a condition of
i mpri sonment .

Plaintiff relies on the Second Circuit’s opinion in

Nussle v. Wllette, 224 F.3d 95 (2d Cir. 2000), to argue that

excessive force clains do not fall within the PLRA s category
of “prison conditions” and, therefore, are not subject to the
PLRA' s exhaustion requirenment. Further, plaintiff argues that
she di d exhaust her adm nistrative renmedi es because she did
file an adm nistrative renedy request and appeal ed t hat
request to the regional counsel’s office. The appeal was
deni ed as untinely.

This motion was filed before the Supreme Court rendered

its decision in Porter v. Nussle, 122 S.Ct. 983 (2002), which




clarified that excessive force clains do relate to “prison
conditions” and all adm nistrative renmedi es nust be exhausted
before a petitioner seeks redress in federal court. “Those
remedi es need not neet federal standards, nor nust they be
‘“plain, speedy, and effective.”” Id. at 988 (quoting Booth v.
Churnen, 532 U S. 731, 739 (2001)). In the wake of the Suprem

Court’s Nussl e decision, exhaustion is now required for “all
action[s] brought with respect to prison conditions” whether
under 8§ 1983 or “any other Federal law.” 1d. (quoting 42
U.S.C. 8 1997e). According to the Court, “any other Federal

| aw’ includes suits brought by federal prisoners, such as
Philli ps, under Bivens. Federal prisoners nust exhaust inmate
gri evance procedures before filing suit in federal court.

This, Phillips failed to do.

The Federal Bureau of Prison adm nistrative renedy
process is addressed at 28 C. F.R 542.10. To exhaust that
process, an inmate nust file a request for an adm nistrative
remedy with the institution (BP-9) within 20 days of the
incident pronpting the request. |If unsuccessful, the innate
may then appeal to the Regional Director (BP-10), and then to
t he General Counsel (BP-11). Only after a decision has been

rendered at each |evel can an inmate satisfy the exhaustion

requirenment.



Even if plaintiff filed the appropriate request with the
institution and then appeal ed the negative ruling with the
Regi onal Director, it cannot be said that she exhausted her
adm ni strative renmedi es because she did not seek relief from
t he General Counsel. Thus, plaintiff failed to exhaust her
adm ni strative renmedi es as required by Nussle and cannot
petition this court for relief. Defendant’s notion to dism ss

shal | be granted.

CONCLUSI ON

For the foregoing reasons, defendant’s notion to dism ss
[doc. # 7] is GRANTED
SO ORDERED this 9th day of Septenber, 2002, at

Bri dgeport, Connecticut.

Al an H. Nevas
United States District Judge



